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Introduction 


In  private  international  law  (“PRIL”)  or  “conflict  of  laws”,  we  examine  the  law  applicable  when 
one  or  more  “foreign”  facts  has  to  be  considered  by  courts. 

International  jural  relationships  arising  from  travel,  internet  communications  and  trans-boundary 
sales  of  goods  and  services  lead  to  disputes  involving  five  core  problems; 

•  Which  court  /  legal  authority  has  the  power  to  decide  the  dispute? 

•  Can  “foreign”  courts  be  prevented  from  getting  involved? 

•  What  law  will  likely  be  applied?  How  will  “foreign”  law  be  received? 

•  When  will  our  courts  recognise  and  enforce  legislative  and  judicial 
determinations,  legal  or  factual,  made  outside  Canada? 

•  What  role  does  public  international  law  (“PIL”)  and  constitutional  law  play  in 
PRIL  determinations? 

We  analyse  the  following  topics  in  detail;  (i)  personal  and  subject-matter  jurisdiction;  (ii)  forum 
shopping  and  forum  non  conveniens',  (iii)  the  extraterritorial  reach  of  worldwide  Mareva 
injunctions,  letters  of  request  and  anti-suit  injunctions;  (iv)  choice  of  law  applicable  to  contract, 
tort,  statutory  and  equitable  claims;  and  (v)  recognition  and  enforcement  of  foreign  judgments. 

In  addition  to  recent  Canadian  case  law  and  statutes,  we  consider  leading  PRIL  decisions  made 
by  courts  in  Australia,  the  United  States  of  America  and  the  United  Kingdom  of  Great  Britain 
and  Northern  Ireland.  At  the  confluence  of  constitutional  and  public  international  law,  this 
course  focuses  on  recent  trends  in  the  cases  and  seeks  to  draw  an  analytical  framework 
therefrom.  While  this  is  a  course  on  PRIL  principles  under  Ontario  law,  we  also  consider  the 
interplay  between  PIL  and  PRIL  principles. 

Students  will  refect  upon  whether  territoriality  continues  to  play  an  important  role  in  jurisdiction 
and  choice  of  law  questions.  To  wKat  degree  are  class  proceedings  and  the  internet  changing  the 
way  courts  address  multi-jurisdictional  litigation?  Our  focus  is  on  law  -  cases,  statutes  and 
treaties  -  and  the  analysis  and  resolution  of  practical  present  problems. 

The  leading  cases,  legislation  and  materials  are  set  out  in  these  two  volumes,  which  are  current  to 
January  1,  2007.  In  September  2007,  I  will  distribute  without  charge  the  2007  Supplement  to 
these  materials.  This  is  a  dynamic  area  of  the  law.  Our  goal  is  to  consider  the  issues  most 
relevant  today,  and  those  most  likely  to  arise  in  the  near  future. 


A.  PRESCRIPTIVE  JURISDICTION 

Page 

Jurisdiction  to  Legislate  or  “Prescriptive  Power” 

1.  PIE  Limits  on  Prescriptive  Power 

•  SOCAM  V.  Canadian  Association  of  Internet  Providers^\2{i{)A\^.C.S.  4^  1 

2.  Constitutional  Limits  on  Prescriptive  Power 

•  Morguard  Investments  Ltd.  v.  De  Savoye^  [1990]  3  S.C.R.  1077  26 

•  Hunt  V.T&  N pic,  [1993]  4  S.C.R.  289  42 

•  Vnifund  Assurance  Co.  v.  Insurance  Corp.  of  British  Columbia,  [2003]  63 

2  S.C.R.  63 

•  British  Columbia  v.  Imperial  Tobacco  Company  Ltd.,  [2005]  S.C.J.  50  81 

B.  APPLICABLE  LAW  OF  ONTARIO;  “CHOICE’’  OF  LAW 

Contract 

•  International  Sale  of  Goods  Act, ^.S.O.  \99^,C.\-\^  88 

•  ECU-Line  N.  V.  v.  Z.L  Pompey  Industries  el  al.,  [2003]  1  S.C.R.  450  92 

•  GreCon  Diniter  Inc.  v.  J.R.  Normand  Inc.,  [2005]  S.C.J.  46  (headnote)  102 

Tort 

Canada 

•  Tolofson  V.  Jensen,  [1994]  3  S.C.R.  1022  104 

•  Wong  V.  Lee  (2002),  58  O.R.  (3d)  398  (C.A.)  1 30 

•  Somers  v.  Fournier  (2002),  60  O.R.  (3d)  225  (C.A.)  137 

•  Castillo  V.  Castillo,  [2005]  S.C.J.  68  131 
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•  Soriano  (Litigation  Guardian  of)  v.  Palacios^  [2005]  O.J.  2217  153 

(C.A.);  leave  to  SCC  denied  (headnote) 

United  States 

•  Babcock  v,  Jackson  (1963)  12  N.Y.  (2d)  473  154 

United  Kingdom  /  Australia  /  New  Zealand 

•  Private  International  Law  (Miscellaneous  Provisions)  Act,  1995  156 

•  Harding  v.  Wealands,  [2006]  UKHL  32  (H.L.)  158 

•  Neilson  v.  Overseas  Projects  Corporation  of  Victoria  Ltd.,  [2005]  167 


HCA  54 

Equity 

•  Dieey  &  Morris  181 

•  Minera  Aquiline  Argentina  SA  i’.  IMA  Exploration  Inc.,  [2006]  B.C.J.  182 

1626  (S.C.) 

•  Yordanes  et  al.  v.  The  Bank  of  Nova  Scotia  et  al.  (2006),  78  O.R,  (3d)  590  195 

(S.C.J.)  (headnote) 

Statutory  /  Treaty 

Canada 

•  Roy  et  at.  v.  North  American  Leisure  Group  Inc.  (2005),  73  O.R.  198 

(3d)  561  (C.A.) 

United  States 

•  Hartford  Fire  Insurance  Co.  v.  California,  509  U.S.  764  (1993)  202 

(abstract  only) 

•  Empagran  S.A.  v.  F.  Hoffman  —  La  Roche  Ltd.  (U.S.S.C.  2004)  203 
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•  Pakootas  v.  Teck  Comhico  Metals,  Ltd.  (9**^  Cir.  2006);  request  for  212 
rehearing  by  Cir,  en  banc  denied  October  30,  2006;  motion  for 
9**’  Cir.  stay  pending  request  to  II.S.S.C.  for  certiorari  filed 
November  6,  2006 


C.  ADJUDICATIVE  JURISDICTION;  PERSONAL 

Jurisdiction  to  Enforce:  “Adjudicative”  and  ‘^Executive”  Power 

1.  Personal  Immunity:  Absence  of  Adjudicative  Power 
Canada 

•  Carrato  v.  U.S.A.  (1982),  40  O.R.  (2d)  459  (H.C.);  affirmed  11983]  236 

O.J.  No.  142  (C.A.) 

•  State  Immunity  Act,  239 

•  United  States  of  America  v.  Friedland  (1998),  40  O.R.  (3d)  747  242 

(Gen.  Div.);  (1999),  46  O.R.  (3d)  321  (C.A.);  12000]  S.C.C.A.  91 
(leave  to  S.C.C.  granted;  appeal  discontinued) 

•  Schreiber  v,  Canada  (Attorney  General),  12002]  S.C.C  62  247 

•  Bouzari  v.  Iran  (2005),  71  O.R.  (3d)  675  (C.A,);  confirming  12002]  252 

O.J.  No.  1624  (S.C.J.);  leave  to  S.C.C.  denied  January  27,  2005 

•  Arar  v.  Syrian  Arab  Republic,  12005]  O.J.  752  (S.C.J.)  (headnote)  268 

United  States 

•  Republic  of  Austria  et  al.  V.  Altmann  (headnote)  269 

Statutory 

•  Foreign  Cultural  Objects  Immunity  from  Seizure  Act,  R.S.O.  1990,  272 

c.  F.  23 

2.  Personal  Jurisdiction;  Adjudicative  Power  Over  Persons  Outside  Ontario 

•  Rule  1 7,  Ontario  Rules  of  Civil  Procedure  273 
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•  Zhang  V.  Zemin,  [2006]  O.J.  2909  (S.C.J.)  274 

•  British  Columbia  v.  Imperial  Tobacco  Ltd.,  [2006]  B.C.J.  2080  (C.A.)  279 

D-  ADJUDICATIVE  JURISDICTION:  SUBJECT-MATTER 

Subject  Matter  Jurisdiction:  Adjudicative  Power  In  Relation  to  Foreign  Facts 

1.  Travel 

•  McNichol  by  his  Estate  Trustee  v.  Woldnik  (2001),  13  C.P.C.  (5‘")  61  (Ont.  304 

C.A.);  leave  to  S.C.C.  dismissed  [2001]  S.C.C.A.  585 

•  Muscutt  et  al.  v.  Coiircelles  et  al.  (2002),  60  O.R.  (3d)  20  (C.A.)  306 

•  Lemmex  v.  Bernard  (2002),  60  O.R.  (3d)  54  (C.A.);  leave  to  Div.  Ct.  322 

granted  (2000),  51  O.R.  (3d)  164  (Div.  Ct.) 

•  Gajraj  et  al.  v.  DeBernardo  et  al.  (2002),  60  O.R.  (3d)  68  (C.A.)  (headnote)  329 

•  Sinclair  et  al.  v.  Cracker  Barrel  (2002),  60  O.R.  (3d)  76  (C.A.)  (headnote)  330 

•  Leufkens  et  al.  v.  Alba  Tours  International  Inc.  et  al.  (2002),  60  O.R.  (3d)  331 

84  (C.A.) 

•  Markandu  by  Litigation  Guardian  v.  Benaroch  (2004),  71  O.R.  (3d)  377  337 

(C.A.)  (headnote) 

e  '  Doiron  v.  Bugge,  [2005]  O.J.  4285  (C.A.)  (headnote)  338 

•  Noble  V.  Carnival  Corporation,  [2006]  O.J.  1430  (S.C.J.)  339 

2.  Internet 
United  States 

•  Callaway  Golf  Corporation  v.  Royal  Canadian  Golf  Association,  345 
California  District  Court,  2000 

Canada 

•  Braintech  Inc.  v.  Kostiuk  (1999),  171  D.L.R.  (4lh)  46  (B.C.C.A.);  351 
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leave  to  S.C.C.  dismissed 

•  Rudder  v.  Microsoft  Corp.,  [1999]  O.J.  3778  (S.C.J.)  357 

•  Barrick  Gold  Corp.  v.  Lopehandia  (2004),  71  O.R.  (3d)  416  (C.A.)  361 

•  Burke  V.  NYP  Holdings,  Inc.,  [2005]  B.CJ.  1993  (S.C.)  (headnotc)  371 

•  Bangoura  v.  Washington  Post,  [2005]  O.J.  3849  (C.A.);  leave  to  372 

see  denied 

3.  eiass  Proceedings 

•  Wilson  w  Servier  Canada  Inc.  (2000),  50  O.R.  (3d)  219  (S.e.J.);  (2000),  383 

52  O.R.  (3d)  20  (Div.  et.)  (leave  denied);  leave  to  S.e.e.  denied;  see  also 
[2003]  O.J.  No.  179  (S.e.J.);  [2003]  O.J.  No.  157  (S.e.J.);  (2002),  59  O.R. 

(3d)  656  (S.e.J.);  appeal  to  e.A.  quashed 

•  Vitapharm  Canada  Ltd.  v.  F.  Hoffmann  -  La  Roche  Ltd.,  [2002]  O.J.  298  398 

(S.e.J.);  appeal  quashed  [2002]  O.J.  2010  (e.A.) 

•  McCutcheon  v.  The  Cash  Store  Inc.,  [2006]  O.J.  1860  (S.e.J.)  407 

•  Ward  V.  Canada  (Attorney  General),  [2006]  M.J.  356  (Q.B.)  416 


E.  eONVENIENT  FORUM 


eo-operative  eoncurrent  Exercises  of  Adjudicative  Power 

1 .  Forum  Non  Conveniens 


eanada 


Eastern  Power  Limited  v.  Azienda  Comunale  Energia  and  423 
Ambiente  (1999),  178  D.L.R.  (4th)  409  (Ont.  e.A.);  leave  to  S.e.e. 
denied  [1999]  S.e.e.A.  542 

Incorporated  Broadcasters  Limited  et  al.  v.  Can  West  Global  et  al.,  430 
[2003]  O.J.  560  (e.A.);  leave  to  S.e.e.  denied  December  11,  2003 
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United  Kingdom 

•  Lubbe  and  others  v.  Cape  pic,  (2000]  1  W.L.R.  1545;  [2000]  4  AH  435 
E.R.  268  (H.L.) 

United  States 


•  Elmi  V.  Nissan  North  America  et  al.,  April  21,  2004  (Dist.  Ct.)  440 

•  Steven  Moore  v.  Todd  Bertuzzi  (Colorado  District  Court  2005)  448 


VOLUME  TWO 


F.  ANTI-SUIT  INJUNCTION 

1.  Protecting  Jurisdiction:  Defeating  Foreign  Exercises  of  Adjudicative  Power 

Canada 


Amchem  Products  Inc.  v.  British  Columbia  (Workers 
Compensation  Board),  [1993]  1  S.C.R.  897 


United  Kingdom 


•  Airbus  Industrie  G.I.E.  v.  Patel,  [1999]  1  A.C.  119  (H.L.)  475 

•  Turner  v.  Grovit  and  Others,  [2004]  E.C.J.  Cl  18  /  21;  ]2002]  482 

1  WLR  107  (H.L.) 

•  O.T.  Africa  Line  Ltd.  v.  Magic  Sportswear  Corp,  [2005]  EWCA  710  488 

(C.A.)  ]p.  510]  (injunction  against  Canadian  proceeding 

granted);  [2006]  F.C.J.  1292  (C.A.)  (Canadian  proceeding  stayed) 
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G.  INTERIM  MEASURES 

International  Interim  Measures  in  “Private”  Litigation 

1.  “Worldwide”  Mareva  Injunctions: 

•  Courts  of  Justice  Act^  s.  101;  Rules  of  Civil  Procedure,  Rule  40.01  509 

United  Kingdom 

•  Republic  of  Haiti  v.  Duvalier,  [1989]  1  All  ER  456  (C.A.)  510 

•  Derby  &  Co.  v.  Weldon  No  2,  [1989]  2  W.L.R.  276  (C.A.);  [1989]  515 

2  W.L.R.  412  (C.A.) 

•  Bank  of  China  v.  NBM  LLC,  [2002]  1  Lloyd’s  Rep.  506  (C.A.)  519 

•  Dadourian  Group  International  Inc.  v.  Simms,  [2006]  3  All  E.R.  48  523 

(C.A.);  see  also  [2006]  EWCA  Civ.  1745 

United  States 

•  Grupo  Mexicano  de  Desarrollo,  S.A.  v.  Alliance  Bond  Fund,  Inc.,  533 

119  Sup.  Ct.  1961  (1999) 

Canada 

•  United  States  of  America  v.  Friedland,  [1996]  B.C.J.  2845  541 

(B.C.S.C.);  ]1996]  O.J.  4399  (Gen.  Div.)  (headnotes) 

•  United  States  v.  Levy  (1999),  45  O.R.  (3d)  129  (Gen.  Div.)  543 

•  United  States  of  America  v.  Yemec  et  ai  (2005),  75  O.R.  (3d)  52  551 

(Div.  Ct.);  J2004]  O.J.  122  (C.A.);  (2003),  67  O.R.  (3d)  394  (S.C.J.) 

2.  International  Discovery;  Judicial  Assistance 

•  Evidence  Act,  R.S.O.  1990,  c.  E.  23,  s.  60  563 

•  Canada  Evidence  Act,  R.S.  1985,  c.  C-5,  s.  46  564 

•  Rule  34.07,  Ontario  Rules  of  Civil  Procedure  566 
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United  States 

•  Intel  Corporation  v.  Advanced  Micro  Devices,  Inc.,  542  U.S,  241  568 

(U.S.S.C.  2004) 

Canada 

•  Pecarsky  v.  Lipton  Wiseman  Altbaum  (1999),  38  C.P.C.  (4th)  170  580 

(S.C.J.) 

•  Vitapharm  Canada  Ltd.  v.  F.  Hoffman  -  La-Roche  Ltd.,  [2001]  O.J.  584 

233  (S.C.J.);  [2001]  O.J.  753  (Div.  Ct.)  (leave  to  appeal  granted); 
appeal  dismissed  [2002]  O.J.  1400  (Div.  Ct.);  appeal  dismissed 
[2003]  O.J.  868  (C.A.);  SCC  leave  dismissed,  [2003]  S.C.C.A.  245 

•  Presbyterian  Church  of  Sudan  (Re),  [2006]  O.J.  3822  (C.A.)  598 

•  American  Airlines,  Inc.  v.  Ontario  Teachers*  Pension  Plan  Board,  006 

December  20,  2006;  O’Connor  v.  American  Airlines,  (California 
Superior  Court,  December  11,  2006) 

H.  FINAL  JUDGMENTS:  ENFORCEMENT 

1.  Recognition  of  Foreign  Proceedings:  Enforcing  “Foreign”  Orders  in  Ontario 

•  Reciprocal  Enforcement  of  Judgments  Act,  R.S.O.  1990,  c.  R-  5  613 

•  Reciprocal  Enforcement  of  Judgments  (U.K.)  Act,  R.S.O.  1990,  c.  R-6  616 

•  Rule  73,  Ontario  Rules  of  Civil  Procedure  621 

•  United  States  of  America  v.  Ivey  (1995),  26  O.R.  (3d)  533  (Gen.  Div.);  622 

(1996),  139  D.L.R,  (4‘'‘)  570  (Ont.  C.A.);  leave  to  S.C.C.  dismissed 

•  Old  North  State  Brewing  Co.  v.  Newlands  Services  Inc.  (1998),  155  D.L.R.  631 

(4th)  250  (B.C.C.A.);  (1998),  158  D.L.R.  (4th)  765  (B.C.C.A.) 

•  Beals  V.  Saldanha,  [2003]  S.C.  J.  77  641 

•  Currie  v.  McDonald’s  Restaurants  of  Canada  Ltd.  et  al.  (2005),  74  O.R.  669 

(3d)  321  (C.A.),  (2004),  70  O.R.  (3d)  53  (S.C.J.) 
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•  CaveU  Insurance  Co.  (Re),  [2006]  O.J.  1998  (C,A.);  also  reported  at  683 

(2006),  80  O.R.  (3d)  500  (C.A.) 

•  Pro  Swing  Inc.  v.  ELTA  Golf  Inc.,  [2006]  S.C.J.  52;  |2004]  O.J.  2801  693 

(C.A.);  (2003),  68  O.R.  (3d)  443  (S.C.J.) 

2.  “Revenue  Rule”  -  Non-Recognition  of  Foreign  Tax  Legislation 

•  U.S.A.  V.  Harden,  [1963]  S.C.R.  366;  affirming  (1962),  36  D.L.R.  (2d)  602  722 

(B.C.C.A.) 

•  Weir  V.  Lohr  (1967),  65  D.L.R.  (2d)  717  (Man.  Q.B.)  728 

•  US  (SEC)  V.  Cosby,  [2000]  B.C.J.  626  (S.C.)  732 

•  A.G.  Canada  v.  R.J.  Reynolds  Tobacco  Holdings,  (2d  Cir.  2001);  U.S.S.C.  738 

certiorari  denied,  4  November  2002 

3.  International  Law  as  Public  Policy  -  Non-Recognition  of  Foreign  Law 

•  Kuwait  Airways  Corp.  v.  Iraqi  Airways  Co,  [2002]  3  All  E.R.  209  (H.L.);  753 

[2002]  2  A.C.  883  (H.L.) 

•  Bill  S-218  758 

4.  Protecting  Jurisdiction:  Defeating  Foreign  Exercise  of  Legislative  / 

Adjudicative  Power,  “Blocking  Statutes”  and  Foreign  Interests 

•  Business  Records  Protection  Act,  K.^.O.  \99^,  762 

•  Foreign  Extraterritorial  Measures  Act,  K.S.C.  19^5,  ¥-19  764 

•  Convention  on  Choice  of  Court  Agreements,  June  30,  2005,  Hague  773 

Conference  on  Private  International  Law 
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